THE CLASS OF 1964 POLICY RESEARCH SHOP
PARENTAL INCARCERATION IN VERMONT

PRESENTED TO WOMEN’S LEGISLATIVE CAUCUS
Vermont House of Representatives

This report was written by undergraduate students at Dartmonth College under the direction of professors in the Nelson A. Rockefeller Center.
Policy Research Shop (PRS) students produce non-partisan policy analyses and present their findings in a non-adyocacy manner. The PRS is
Sully endowed by the Dartmonth Class of 1964 through a class gift given to the Center in celebration of its 50th Anniversary. This endowment
ensures that the Policy Research Shop will continue to produce high-quality, non-partisan policy research for policymatkers in New Hanipshire
and Vermont. The PRS was previously funded by major grants from the U.S. Department of Education, Fund for the Improvement of Post-
Secondary Education (FIPSE) and from the Ford Foundation and by initial seed grants from the Surdna Foundation, the Lintilhac
Foundation, and the Ford Motor Company Fund. Since its inception in 2005, PRS students have invested more than 70,000 hours to produce
more than 200 policy briefs for policymakers in New Hanpshire and 1 ermont.

PRS POLICY BRIEF 2122-10
FEBRUARY 11, 2022

‘Z‘.

PREPARED BY:

KIERA BERNET
ANTHONY FOSU
MEGHANA KOPPARTHI
BLAKE MCGILL

NELSON A. ROCKEFELLER CENTER FOR PUBLIC POLICY AND THE SOCIAL SCIENCES
Contact:
Nelson A. Rockefeller Center, 6082 Rockefeller Hall, Dartmouth College, Hanover, NH 03755
http:/ /rockefeller.dartmouth.edu/shop/ ¢ Email: Ronald.G.Shaiko@Dartmouth.edu



THE CLASS OF 1964 POLICY RESEARCH SHOP | DARTMOUTH COLLEGE

TABLE OF CONTENTS

EXECUTIVE SUMMARY
1 INTRODUCTION
2 PURPOSE STATEMENT
3 METHODOLOGY
3.1 STATE-BY-STATE COMPARISONS
3.2 OVERVIEW OF STATE SENTENCING GUIDELINES
3.3 ILLINOIS SENTENCING GUIDELINES
3.4 MASSACHUSETTS SENTENCING GUIDELINES
3.5 TENNESSEE SENTENCING GUIDELINES
3.6 NEW HAMPSHIRE SENTENCING GUIDELINES
3.7 FIS AND POTENTIAL VERMONT SENTENCING CONSEQUENCES
3.8 STAKEHOLDER INTERVIEWS
4 CRIMINAL SENTENCING IN VERMONT
4.1 OVERVIEW OF CRIMINAL SENTENCING IN VERMONT
4.2 EFFECTS OF PARENTAL INCARCERATION ON CHILD WELLBEING
4.3 IMPACTS ON FOSTER CARE SYSTEM AND JUDICIAL SYSTEM
4.3.1 EFFECT ON FOSTER CARE SYSTEM
4.3.2 FAMILY IMPACT STATEMENT STANDARDS

4.3.3 FAMILY IMPACT STATEMENT VS. PARENTAL RESPONSIBILITY
STATEMENTS 10

4.3.4 IMPACT ON JUDICIAL SYSTEM 10

5 POTENTIAL IMPACTS OF H.399 ON VERMONT 11
5.1.EFFECTS ON DEFENDANTS 11
5.2 EFFECTS ON ATTORNEYS 11
5.3 ADDITIONAL POLICY CONSIDERATIONS 12

6 CONCLUSION 12
7 APPENDIX 13
8 REFERENCES 21

© ©O© O 00 00 N N N N o o o o BB wow DN



EXECUTIVE SUMMARY

This report provides background, context, and insights into the current impacts of parental
incarceration of children in Vermont. In addition, it analyzes the expedient factors in H.399, a bill that
proposes "to require the sentencing court to consider the criminal defendant's status as the primary
caretaker of a dependent child prior to imposing sentence."' A review of existing literature on the
impact of parental incarceration on children provides insight into how Vermont parental incarceration
affects childhood development and opportunity. The report also includes a mixed-methods approach
consisting of comparative case study reviews of state sentencing policies and interviews with current
key stakeholders and judicial actors. Additionally, the report examines the potential impacts of this bill
on various state systems within Vermont. Finally, through these approaches, the report aims to inform
policy decisions on sentencing guidelines related to defendants with primary caregiver status for
children dependents in Vermont.



1 INTRODUCTION

Opver the course of a year, an estimated 6,000 children in Vermont, or one child out of every 17, live
with the consequences of having an incarcerated parent.” There is a consensus on the adverse effects
of parental incarceration on childhood development. Children of incarcerated parents
disproportionately deal with trauma stemming from parent-child separation, social isolation, and
shame caused by the stigma associated with having an incarcerated parent, and experience stress
tesulting from family disruption and financial hardship.” Furthermore, these children are more likely
to develop learning disabilities, have behavioral problems, and even drop out of school.* Parental
incarceration takes a toll on the mental and physical well-being of dependents, leading to increased
chances of children suffering from “migraines, asthma, high cholesterol, depression, anxiety, post-
traumatic stress disorder, and homelessness.”” Additionally, studies show that parental incarceration
disproportionately affects children based on race and socioeconomic status, which exacerbates the
opportunity gap for these children.

Three states (California, Illinois, and Massachusetts) have recently taken measures to address parental
incarceration by examining the effects on children, the nature of the offense, and alternative programs
instead of sentencing the defendants to time in prison. The Vermont legislature is currently focusing
on whether to require that courts consider the caregiving status of defendants before sentencing them.
Examining this query requires analyzing the feasibility of implementation in terms of time, money,
and the infrastructure of existing state systems, available alternatives to parental incarceration, how
other states have implemented similar policies, and the degrees of success of these policies.

2 PURPOSE STATEMENT

This report seeks to answer five primary questions in assessing the potential impacts of Vermont state
courts considering the caregiving status of defendants: (1) How does parental incarceration affect
children? (2) What impact does parental incarceration have on state systems? (3) Are there alternative
solutions to parental incarceration that already exist in Vermont? (4) Which relevant factors provide
insight for courts to consider when determining a defendant's eligibility to receive alternative
sentencing due to his/her caregiver status? (5) Of the states that already have sentencing policies
regarding parental incarceration, what procedures have they implemented? This report draws from
the accounts of various judicial actors and stakeholders within the Vermont sentencing process,
including judges, representatives, and state defenders. From the accounts of a wide variety of different
stakeholders, this report seeks to understand the current state of sentencing in Vermont and provides
insights into how sentencing affects differing interests.

These questions and the approach will guide our research to gain an overall understanding of the
current costs and benefits of parental incarceration and the feasibility of introducing new sentencing
procedures that allow for alternative solutions.



3 METHODOLOGY

Understanding the impacts of parental incarceration in Vermont requires comparing other sentencing
guidelines from other similar states. Several states have either implemented or currently considering
implementation measures concerning the primary caregiver status for defendants. Information from
the National Center for State Courts and National Conference of State Legislatures (NCSL) also
informs these overviews of state sentencing guidelines.

Our report uses a comparative case study approach in assessing four states to explore the following
areas of parental incarceration in the United States:

1. What current guidelines exist for each state?
a.  What factors does each state consider in determining sentences for various crimes?
b. For example, is primary caregiver status considered?
2. Which states include a provision for considering primary caregiver status?
a.  What types of provisions do these states include?
b. Which states allow the court to receive family impact statements beforehand?
c. How have family impact statements affected sentencing?

This report analyzes four states with this methodology. Examination of the sentencing systems of
Illinois, Massachusetts, Tennessee, and New Hampshire provides a representative sample of different
sentencing systems across the United States. For this report, Illinois, Massachusetts, and Tennessee
have passed legislation similar to H.399, providing valuable insights into potential impacts for
Vermont. However, with the recent passage and ongoing implementation of each respective law, there
remains a lack of data concerning these long-term effects of these reforms. Despite the very recent
passage of these laws, the processes and rationale behind each legislative effort provide pertinent
information for Vermont policymakers. Additionally, New Hampshire, given its similarity to the
Vermont sentencing system, similar demographics, and proximity, provides a useful comparison case
as well.

3.1. STATE-BY-STATE COMPARISONS

The current sentencing guidelines that exist across the nation have been described as so variegated
that it is "impossible to generalize about prevailing normative ideas." The inconsistency across state
sentencing guidelines means that there are no standardized considerations for sentencing defendants.
Depending on the state, the defendant's status may not receive consideration at sentencing.

Despite the current lack of standardized practice, the NCSL has categorized state sentencing into two
general categories—determinate and indeterminate sentencing. Broadly speaking, determinate
sentencing has fixed term lengths of punishments for specific crimes, whereas indeterminate
sentencing relies on court discretion and parole boards to determine specific punishment and prison
time.



The NCSL further divides sentencing systems between states with and without structured sentencing.
These additional guidelines assist in sentencing fairness and consistency among judge discretion across
jurisdictions. Thirty-three states utilize indeterminate sentencing as their primary sentencing system.

3.2 OVERVIEW OF STATE SENTENCING GUIDELINES

As there is no standard for considering primary caregiver status in courts across states, many states
fail to address the issue and those that do take varying approaches. Illinois, Massachusetts, Tennessee,
and California all consider primary caregiver status through different protocols or have bills under
consideration that include such a provision. These states, in particular, would prove beneficial in a
comparative analysis with Vermont. Each state has specific sentence guidelines that provide a
representative contrast with Vermont or a similar sentencing structure to include an impact statement
provision. Figure 1 below shows a map of the current sentencing structures across the United States,
with broad generalizations according to a survey conducted by the NCSL..°

[ inceterminate Sentencing
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Figure 1: Map of Sentencing Systems in the United States

Research has shown that implementing a structured sentencing system with flexibility as to how judges
enforce such procedures results in greater consistency for sentence lengths and allows for greater
consideration of the defendant’s status and potential sentence impacts.” As a result of data collected
by legislatures on the state of incarceration, many courts require an impact statement on sentencing
before the sentencing takes place. Sentence decisions are informed by risks and need assessments,
with factors such as parole eligibility, automatic release, and sentence credits affecting the possibility
of release.



3.3 ILLINOIS SENTENCING GUIDELINES

In this analysis, Illinois is the only state with a current statute regarding a required impact statement
on the defendant prior to sentencing.” Illinois based its policies on similar policies passed in Colorado
and Kentucky, which decreased prisoner recidivism by encouraging tentative sentencing upon
consideration of various defendant conditions.” Despite this, Illinois has a determinate sentencing
system in contrast to that of Vermont and has no structured sentencing guidelines.

In the Illinois Children’s Best Interest Act, the defendant receives the right to present a Family Impact
Statement at sentencing. The statement may include testimony from family and community members,
written statements, video statements, and other documentation. The court will consider the statement
before imposing any sentence. Unless the court finds that the parent is a significant risk to the
community—outweighing the risk of harm from the patent's removal from the family—the court will
give a sentence that allows the parent to continue to care for his or her children."

3.4 MASSACHUSETTS SENTENCING GUIDELINES

The Commonwealth of Massachusetts has a system of indeterminate sentencing, not unlike Vermont.
The focus on alternative sentencing as an option for more defendants has informed recent policy
changes to its statutes on sentencing. The sentencing commission does not include language stating
that the guidelines provided in the statutes are mandatory, allowing for judges to undertake a more
comprehensive assessment of each defendant and allowing for defendant statements to inform the
sentencing process."'

Massachusetts Bill S§.770 does not include the phrase, "Family Impact Statement," but it considers
similar factors. The defendant would have the right to have the court impose a sentence only after
considering his or her primary caretaker status. A defendant requests this consideration by motion
supported by affidavit within ten days of the entry of judgment. The court will then draft written
findings regarding the primary caregiver status of the defendant and any appropriate non-incarceration
sentence alternatives. The court will not impose a sentence of incarceration without the written
findings. Suppose the court finds an appropriate non-custodial sentence and the defendant is
determined to be a primary caretaker through the proper procedure. In that case, the court may impose
the non-custodial sentence. Special conditions will be set forth that emphasize community
rehabilitation and parent-child unity and support.'”

3.5 TENNESSEE SENTENCING GUIDELINES

The sentencing commission in Tennessee provides for an indeterminate system of sentencing that
also has specific guidelines granting judicial discretion regarding the background of a defendant. Using
the largely voluntary system of sentencing, judges have categorized defendants into five different
classes based on past ctiminal history and offenses."

Tennessee Senate Bill No. 985 states that before sentencing a person convicted of an offense, the
sentencing court shall determine if the crime was nonviolent and if the convicted person is a primary
caretaker of a dependent child. If the court determines both of these factors to be accurate, they may
impose an individually assessed sentence without imprisonment. Instead, the sentence would focus
on community rehabilitation, parent-child unity, and support. The primary caregiver must meet certain
conditions such as drug treatment, domestic violence prevention, and family counseling. Despite
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providing for the alternative sentencing through the annotations adding an impact statement to the
Tennessee code, there is no standard procedure in place for the defendant to request the consideration
of their primary caregiver status and give their impact statement."*

3.6 NEW HAMPSHIRE SENTENCING GUIDELINES

New Hampshire employs an indeterminate sentencing system. Judges are given minimal guidance
when sentencing. For example, New Hampshire has established certain thresholds that create a tiered
system of sentencing, with the severity of punishment positively correlated with the severity of the
crime. The indeterminate sentencing process is not influenced significantly by impact statements.
Currently, New Hampshire does not require corrections impact statements.

3.7 FIS AND POTENTIAL VERMONT SENTENCING CONSEQUENCES

The H.399 bill proposes requiring Vermont courts to allow defendants to provide a Family Impact
Statement.” This statement would standardize the way courts consider caregiver status before
sentencing defendants. Studies and professional consensus on the effects of parental incarceration on
children and the foster care system demonstrate that it may be helpful for a family impact statement
to include the impact on the physical and mental well-being of dependent children; the effects of
parental incarceration on houscholds' financial situations; and the existing literature on parental
incarceration. These aspects would address the impact of parental incarceration in a formalized and
structured manner. The current sentencing guidelines that exist across the nation have been described
as so variegated that it is “impossible to generalize about prevailing normative ideas.”’® The
inconsistency across state sentencing guidelines means that there are no standardized considerations
for sentencing defendants. Therefore, depending on the state, the potential caregiver status of the
defendant may not receive consideration at sentencing.'’

3.8 STAKEHOLDER INTERVIEWS

Although there is not an abundance of evidence lending itself to the experience of stakeholders
undergoing the incarceration of a primary caregiver, anecdotal evidence and narrative insights from
stakeholders may address gaps in the current literature. In particular, interviews with various judicial
actors within the institution of the courts informed how the current sentencing system affected the
dependents of those incarcerated may inform the design of guidelines for family impact statements
mandated by bill H.399. In addition, stakeholders were asked questions about their roles in the
sentencing process, their experiences in the criminal justice system, and their insights into the specific
language of H.399. These six interviews contributed to a holistic analysis of the impacts of the
incarceration of caregivers. Interview questions are provided in Appendix 7.1.

4 CRIMINAL SENTENCING IN VERMONT

Vermont is among those states with indeterminate sentencing that do not include sentencing
guidelines. As such, Vermont does not have a formalized process to evaluate an offendet’s caregiving
responsibilities and effects of incarceration on children.'® The House Bill, H.399, would introduce a
sentencing guideline that may be added to the current guidelines but requires more clarity about what
statements could include and where information about dependents may be included before
sentencing.”” Regardless of what system a state uses for sentencing, the goals of sentencing are
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primarily dependent on the purposes of the punishment, namely retribution, rehabilitation, deterrence,
and incapacitation.”

4.1 OVERVIEW OF CRIMINAL SENTENCING IN VERMONT

In the vast majority of criminal cases brought before a judge in Vermont, an agreement between
defense attorneys and state prosecutors may result in a sentence before the case ever comes before a
judge. These sentences are known as uncontested sentences, and according to Former Vermont Chief
Superior Judge Grearson, are a key part of the sentencing process in Vermont.” The few cases that
do not result in a pre-sentence agreement are brought before the court in a trial. While the court has
the prerogative to intervene in pre-sentence agreements, they often abstain due to the degree that both
attorneys have greater familiarity with the cases.

In 2019, under the executive order of Governor Phil Scott, Vermont embarked on Justice
Reinvestment 11, a working group designed to understand the current challenges and potential policy
options for criminal justice reform and improving outcomes for all stakeholders within the criminal
justice system.” The working group assembled representatives from across all branches of
government, advocacy groups, and formetly incarcerated people. Among the initiative's final
recommendations were police proposals to increase the amount of data and reporting within the
criminal justice system, appropriating funds for expanding risk and harm reduction, and increasing
resources for diversionary programs and alternative court systems to ensure prioritization of
rehabilitation, equity, and improved behavioral health outcomes.” Despite setbacks, including the
onset of the COVID-19 pandemic and the continued need to address the needs of the overcrowded
prison system in Vermont, the proposals set forth by the working group have received considerable
attention within policymaking spaces. With support from Act 148, passed in July 2020, the group
continues to meet to revise and update its policy proposal and engage in its third round of policy
development.” Updates to procedure, practice, and policy within the ctiminal justice system will
continue to receive further scrutiny from this working group and other stakeholders as more policies
are proposed and considered.

4.2 EFFECTS OF PARENTAL INCARCERATION ON CHILD WELL-BEING

Children of incarcerated parents are an extremely vulnerable group. They are much more likely to
suffer from behavioral issues, physical and mental health problems, and opportunity gaps compared
to their peers. In addition, incarceration disproportionately affects people from lower socioeconomic
backgrounds and racial minorities, which means parental incarceration compounds existing
opportunity disparities for these children.”” Black, poor, and rural children are most severely affected
by parental incarceration.”

Incarcerating parents also negatively impacts household income and family stability. Research from
the Fragile Families and Child Well-being Study shows that when fathers are incarcerated, it not only
leads to a decrease in household income, but "also a drop in social support, various forms of public
assistance, and the mother's capacity to cope (measured by increases in depression and stress)."”
Furthermore, the data shows that the negative impacts of parental incarceration on household
financial security and the parents' relationship can increase parents' neglectful and physically aggressive
behaviors towards their children.”® Interestingly, the researchers in this study were unable to find the
same measurable effects of parental incarceration when studying abusive parents who were
incarcerated. The aforementioned negative effects of parental incarceration were closely tied to when
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nonviolent caregivers were incarcerated.” In other words, while it may be the case that incarcerating
abusive parents protects children, when nonviolent offenders are incarcerated, the well-being of their
children actually worsens.

4.3 IMPACTS ON FOSTER CARE SYSTEM AND JUDICIAL SYSTEM

This bill has potential implications for the financial and institutional aspects of various state systems.
It is important to evaluate any benefits or costs associated with implementing an additional court
procedure when sentencing defendants who are caregivers.

4.3.1 EFFECT ON FOSTER CARE SYSTEM

Parental incarceration directly affects the foster care system as it results in more children entering the
system. Children of incarcerated parents deal with disrupted living situations, separation from siblings,
and multiple care placements. During the incarceration period of a parent, children can often be placed
with family or community caregivers who are unwilling or unable to provide sufficient care.” This
may be the result of caregivers lacking the resources and social support to meet the needs of the
children or because of tension between the caregiver and the incarcerated parent due to the parent’s
involvement with the criminal legal system. In any case, children of incarcerated parents have a greater
risk factor for child abuse and neglect, which creates a pathway for entering the foster care system.

Although the number of children placed in foster care as the result of parental incarceration is not
exactly known from existing data collection systems, there are studies that indicate a noteworthy
ovetlap between patental incarceration and the foster care system.” According to the Adoption and
Foster Care Analysis and Reporting System (AFCARS), parental incarceration was a reason for entry
for seven percent of children who entered the foster care system in 2019.” However, this statistic
might underestimate the overlap between parental incarceration and entry into the foster care system
because not all the reasons for entry are always listed. One study approximated that 40 percent of
children in foster care have experienced patental incarceration.”

Parental incarceration contributes to further straining an already overburdened foster care system.
When parents are incarcerated, their children may not have a support system to care for them, resulting
in their entry into the foster care system. Offering alternatives to jail/prison time for parents allows
them to continue their caregiving responsibilities, reducing the number of children entering foster care
and alleviating the stress placed on the system. This results in reduced state spending on foster care
and also avoids children of convicted parents undergoing further adversity resulting from their
experiences in the foster care system.

4.3.2 FAMILY IMPACT STATEMENT STANDARDS

Family Impact Statements are typically presented to the court by attorneys on behalf of the defendant.
The exact procedure for when the information included in the impact statement may be introduced is
largely dependent on the individual case. States such as Illinois and Tennessee require that a defendant
who seeks consideration of his or her primary caregiver status must be charged with a nonviolent
offense as well as a non-sexual offense. Typically, this leads to defendants raising the FIS for the court
to consider diversionary programs to support rehabilitation and prevent significant disruptions to



family life.” Due to the differences across state sentencing systems, there is no standardized procedure
for when a FIS may be released in trial.

Family Impact Statements include information about a defendant’s dependents, including any
children, stepchildren, or other forms of defendants. They also include information about the
defendant’s current employment, their prospects for gaining employment if unemployed, and the
current supporters that may provide assistance within their kin structures. Critically for defendants,
the FIS also provides the court with insights into the ability to provide for dependents, the current
capacities to maintain healthy relationships, and whether the dependents are at risk for any Adverse
Childhood Experiences (ACEs).” Thus, when required in court procedure, a FIS may reveal negative
details about the defendant as well as any other information that the court previously would not have
considered.

4.3.3 FAMILY IMPACT STATEMENT VS. PARENTAL RESPONSIBILITY
ASSESSMENT

A Parental Responsibility Assessment (PRA) and a Family Impact Statement are identical documents
except in name. Within contemporary literature and current legislation, Parental Responsibility
Assessment has become the preferred term when referring to a statement introduced to elucidate the
court on the status of a defendant and his or her dependents. This difference is critical for how courts
approach these types of statements. As Tricia Long with Resilience Beyond Incarceration explains, a
PRA implies that the main stakeholder considered with the assessment is the child. A PRA ensures
that the defendant’s status as a parent or guardian is brought to the forefront of sentencing
considerations. In addition, a PRA is typically be accompanied by an interview.”

The goal of the Parental Responsibility Assessment (PRA) interview is to provide information to the
court and engage the defendant in a conversation about his or her role as a parent/caregiver. The PRA
could potentially result in a reduced period of incarceration or alternative sentence, with the goal of
understanding how the defendant can best provide parental support. The conversation may facilitate
referrals to other programs or connect the family to community resources and other potential support
systems.

In the interview, the defendant is asked about how many children he or she has, the ages of the
children, and where the children currently reside. Defendants are asked about primary caregiver status
and their relationship with their children. They are also asked about financial concerns, potential
violence, and any other risk. Lastly, the PRA investigates other relatives in the child’s life and aims to
determine who may or may not be fit to provide care. Examples of the type of interview questions
asked to a defendant are located in the Appendix 7.2.

4.3.4 EFFECT ON JUDICIAL SYSTEM

It is necessary to evaluate whether current court system in Vermont has the infrastructure to
implement a new sentencing guideline and how feasible it would be to do so. In this case, the bill
outlines a way for the courts to assess the caregiving status of a defendant—through Family Impact
Statements. The Vermont legal system already uses Victim Impact Statements; therefore, it would be
highly feasible to introduce FIS into the sentencing process. State agencies would likely not incur
additional costs or procedures to implement this practice of allowing defendants to offer FIS to the
court prior to sentencing,.
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5 POTENTIAL IMPACTS H. 399 ON VERMONT

H.399 has potential implications for the financial and institutional aspects of various state systems. It
is important to evaluate any benefits or costs associated with implementing an additional court
procedure when sentencing defendants who are caregivers.

The purpose of Parental Responsibility Assessments is to ensure that, when a parent is about to be
incarcerated, the child is considered. Currently, there is no agency responsible for accounting for the
children of incarcerated parents. If H.399 is passed into law, the State of Vermont will be responsible
for knowing how many children of incarcerated parents there are at any given time. This will ensure
that the consideration of parental tesponsibility is not a “last-minute thought.”” Parole officers
conduct pre-sentencing investigations; this is an opportunity for state officials to assess parental
responsibility. This accounting could also be undertaken through government contracts with
organizations already engaged in this work. Given that the criminal justice system lacks infrastructure
to support defendants through the process of submitting an assessment, advocacy groups like
Resilience Beyond Incarceration often provide guides such as the one included in Appendix 7.3

The state will also be impacted by where the incarcerated parents are located during their sentence. If
the PRA results in the convicted person being located near their children, the state may be responsible
for facilitating visitation.

5.1 EFFECTS ON DEFENDANTS

PRAs focus on the impacted children in any given case. The children of incarcerated parents are at a
significant disadvantage, and thus the PRA objective is to mitigate trauma for the child wherever
possible. “PRAs come from a neutral place and are not meant to make things easier on the parent,”
Tricia Long explains.” Some potential outcomes of a PRA are the parent is housed in a facility closer
to the child so that they can maintain a connection and relations. The submission of PRAs could also
result in alternative sentencing outcomes.

In parental sentencing, there is the risk of gender bias. Men are considered less important than women

p g g p

in parenting roles. Federal Sentencing guidelines make no distinction for offenders with regard to
p g g g g

gender. As such, judges generally have broader discretion regarding the sentencing of caretakers, which

has to led to, “women on the whole receiving much shorter sentences than men when facing the same

punishments.”39

For men, the PRA could be taken less seriously, as their role as parents and caretakers has historically
been diminished by judges.

5.2 EFFECTS ON ATTORNEYS

If passed, H.399 would change standardized institutional practices within the court system. Judge
Brian Grearson notes that the majority of sentences in criminal cases in Vermont are decided by
agreement between the state and defense in uncontested sentences.40 As it currently stands, Vermont
court procedure allows for defense attorneys to raise specific information about a defendant's status
prior to sentencing. H.399, if passed in its current form, would create an issue within the procedure
for cases in which a sentence is agreed upon prior to appearing before a judge.
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If the prosecution and defense have a disposition toward a certain outcome, and the defense has the
chance to alter the outcome through additional information on behalf of the defendant, the state
would not be able to condone previous agreements when a case reaches the bench. In implementing
legislation affecting court procedure, attorneys representing either side may set parameters prior to
deliberations on what to consider to a sentence. Regardless of the approaches representatives from
cither side in a case may take, H.399 would ensure that sentencing practice would be further
standardized across Vermont's 14 counties. The large amount of discretion afforded to attorneys in
the status quo makes for, as Vermont Representative Martin Lal.onde reports, “Some people [say
that] we have 14 different criminal justice systems in the state because the state's attorneys have a lot
of discretion.”

Ultimately, as Judge Grearson elucidates, a FIS is not “inherently positive or negative.”41 It offers the
opportunity for defendants to have more information presented on their behalf, which may introduce
positive influences in favor of the defense or negative traits in favor of the state. The weight placed
on the information provided to a judge may play a larger role in the sentence.

5.3 ADDITIONAL POLICY CONSIDERATIONS

Some additional policy considerations include the language of the proposed bill and the fact that
ultimate sentencing is up to the discretion of the judge. One important factor in assessing this bill is
the language, use of definitions, and its parameters. While the bill applies to defendants who are
caregivers, it does not include a concrete definition of “caregivers.” However, as Ashley Messier, the
Executive Director of Women's Justice & Freedom Initiative who helped write this bill, has explained,
"caregivers are not just cisgender biological mothers and fathers; that is why the language is so
inclusive." On the one hand, the lack of clear provisions regarding who qualifies in the category of a
"caregiver" makes the language of the bill and its applications vague. On the other hand, it allows for
courts to decide who qualifies on a case-by-case basis. If the bill were to specify that a "caregiver" is a
biological or legal guardian, an unmarried partner of a parent might not meet these qualifications, but
their role in the child's life and involvement in the houschold ate still integral contributions of a
caregiver. Such specific language may exclude members of the community who fulfill those
responsibilities outside of traditional relationships.

Another policy consideration is the fact that ultimate sentencing is up to the discretion of the judge.
Some opponents of the bill may argue that, because sentencing is ultimately up to each judge, for the
sake of procedure and efficiency, it might be best to allow judges to consider whatever information
they find pertinent rather than reviewing a family impact statement. However, a family impact
statement may provide a more standardized method of reviewing relevant information for judges. In
the end, judges determine the sentence, but an important policy consideration is the utility of having
a more formalized process for presenting this information related to the defendant's caregiving status.

6 CONCLUSION

Through a comparative case study comparing Vermont sentencing guidelines with those of four other
states, interviews with childcare professional and judicial officials, the research provides an overview
of the impacts of parental incarceration on Vermont children while providing policy options to inform
new guidelines on Vermont's cutrent sentencing system. The H.399 bill is one such policy that secks
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to reform the current sentencing system in Vermont and has substantial potential impacts within state
foster care and the judiciary. The mixed-methods approach to analyzing H.399 provides an overview
of the direct implications of parental incarceration of children while informing how potential policy
might shape Family Impact Statements (FIS) before sentencing. Moving forward, possible areas of
consideration for the legislature include investigations into how implementing such legislation would
alter other areas of Vermont statutes on sentencing,.

7 APPENDIX

7.1 A: Sample Judicial Actor Interview Questions

1.

»

o

= 2 *

11.
. Does the bill aim to prevent harm through less austere sentences or through decreasing the

13.

Could you describe to us some of your work related to parental incarceration and childhood
interventions?

Are there specific child impacts you considered when designing this bill?

Are there scenarios where this bill could adversely affect the children involved?

How would you recommend establishing guardrails to protect children against potential
negative outcomes?

What can you tell us about the effectiveness of similar bills to H.399?

Have you considered the negative impacts such a bill might have on children with abusive
parents or parents that have a chronic history of drug abuse?

What have other states prioritized when implementing similar legislation in the past?

How have other similar bills been designed?

How should FIS be constructed?

. Is there evidence to support that legislation similar to H.399 on the whole benefits both

children and their parents?
How exactly would judges include these statements in their sentencing considerations?

amount of incarcerated parents?

What impact do you hope this legislation will have on Vermont’s current system of
indeterminate sentencing?
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7.2 B: SAMPLE PARENTAL RESPONSIBILITY ASSESSSMENT (PRA)
QUESTIONNAIRE

Taken from the State of Tennessee’s Primary Caregiver Motion and Affidavit

DETAILS OF CLIENT AND CHILD/REN

1. Child/ren’s name(s), age(s)

2. Relationship to you

3. How long have you known the child/ren?

4. Your information: age, education, previous and current work, place of residence.

5. Does child/ren live with you? How long has child/ren lived with you?

6. If child/ren has not lived with you their entire life, why? Who did they live with and why is it
better when child/ren lives with you?

7. Communication/status/relationship with child/ren’s (other) parent(s)? Other family or
caregivers?

CHILD(REN)’S MEDICAL CARE

1. How are you involved in your child’s medical care?

2. Does child/ren have medical conditions, mental health conditions/diagnoses/allergies/dietary
restrictions?

3. If so, what medication does child/ren take and how often (Including daily, or emergency such as
inhaler or epi pen)? Do you help remind and/or administer child/ren’s medication? Pick up
presctiption? Do you take child/ren to and from doctot’s appointments? How often and since
when?

TRANSPORTATION AND ACTIVITIES

1. What does your daily routine look like with your child/ren?

2. What are your key responsibilities in your child/ren’s life?

3. What do you most enjoy doing with them?

4. Do you drive ot otherwise accompany child/ren (via public transportation, walking) to and from
places?

5. Where? How often?

6. How does child/ren get to and from school every day?

7. School child/ren attends? After school programs they attend or want to attend?

8. How many times during the day/ week do you eat with and/ ot provide food for child/ren?

9. How else do you help cate for the child/ren? (i.e.: bathing, help with homework, getting ready for
school or other outings, getting to and from sports or other programs, extracurricular activities?)

IMPACT ON CHILD/REN

1. What do you do for child/ren that no one else can?
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2. What important milestones are coming up in child/ren’s life that you don't want to miss?

3. What's one of your child/ren’s recent accomplishments that. made you proud as a caregiver?
4. What are you cutrently teaching your child/ren ot practicing with your child/ren?

5. Desctibe a time you helped child/ren overcome a challenge?

6. What, if any, financial support do you provide for child/ren?

7. Do you and child/ren have special plans that you keep on a weekly/ monthly/yeatly basis?
8. How do you spend time together?

9. Do you have photogtraphs of both of you together? Letters or cards from child/ren to you?
10.What is the longest petiod of time you've spent away from child/ren?

11.When you are away, how does child/ren cope/ get by? Who do they stay with?

12.How do you expect child/ren will be impacted if you are incarcerated?

13.Who may be able to care for child/ren?

PARENT GOALS/PLANS

1. What's important to you and your family's life that would be interrupted if you were incarcerated?
2. What plans and goals do you have for yourself and your family? What are some next steps that
you have in mind? (le: a desire to pursue training, education, to stay employed, receive a promotion,
continue coaching soccer, or maintain ownership of a property, etc.)

3. If you have had previous convictions, including probation sentences: since then, how has your life
and conditions changed? Has your housing changed? What jobs have you held, services or programs
have you sought out or received? Any other accomplishments, things that you're proud of since
then?

4. Are there any programs or services that you're seeking or would like to seek for yourself or your
family? (Le: Completing treatment or continuing AA, NA, recovery coaching, or therapy, or
trainings, or seeking out after-school or weekend programs including sports, mentoring, or other
programs for your child/ren, etc.)
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7.3 C: DEFENDANT GUIDELINES FOR PARENTAL RESPONSIBILITY
ASSESSSMENT (PRA)

Provided by Tricia Long, Director of Resilience Beyond Incarceration

Questions to ask during a Parental Responsibility Assessment {PRA) interview:

The goal of the Parental Responsibility Assessment (PRA) interview is not only to provide information to
the court that could potentially result in a reduced period of incarceration or alternative sentence. It is

also the opportunity to engage the participant in considering their role as a parent in their child’s life
and how to best support them. Ideally, the conversation offers an opportunity for rich discussion and
may also facilitate referrals, connecting a child/family to community resources and potential support.

Regarding the defendant’s relationship with and caregiving responsibilities for minor children:

How many children do you have and what are their ages?

[aall o

Do your children reside with you, and where? If not, with whom do they live, and where?
Are you the primary caregiver for any of your children? If you are not the primary caregiver,
what are your responsibilities in relation to your children?

Lo

What is your relationship with your children like? (Specific examples are helpful here.)
Do you financially support your children? Is there an active child support case?

Did the current offense involve violence? Family violence?

Were any children placed at risk because of the circumstances of thiz offense?

L I

Is DCF currently ar were they previously invalved with your family?

Optianal questian: Are there ather family members who are dependent on you for financial or other
suppaort (for example an elderly parent, developmentally challenged adult child, or children of your
partner who live with you)?

Regarding the impact of incarceration on the children:

9. How will a period of incarceration impact your children?

10. How will it influence your family’s ability to provide economic support and stability for your
children, including housing, medical and mental health treatment, child care, and educational
needs?

11. How will you maintain a relationship if separated? What are the potential barriers to
communication and in-person or remote visitation?

Regarding relatives who may (or may not) be available to care for the children:

12. Are there suitable relatives who are willing and available to care for the children in your
absence?

13. What is the potential caregiver's relationship with your children, and with you?

14. Where does the potential caregiver live?

15. Iz the potential caregiver physically and financially able to provide for the children’s needs?

16. Would the children have to move to a new community, school, or childcare?

Produced by Resilience Beyond Incarceration, a program of Lamoille Restorative Center, Hyde Park, vT Page 1
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Parental Responsibility Assessment (sample A)

State V. Tom 5.
October 24, 2019

To assist the court in considering the needs af minor children during sentencing of their parent, Lamoille
Restorative Center offers Parental Responsibility Assessments (PRA’s) for defendants who are the
primary caregivers of minor children.

A Parental Responsibility Assessment (PRA) acknowledges the parent's accountability for their crime and
the harm it has caused others, and also acknowledges the parent's responsibility to care and provide for
their children. Research shows that children of incarcerated parents are three times maore likely to
experience things like: serious mental health problems, school failure, substance abuse, delinquency,
and eventual incarceration themselves.

The PRA is offered for consideration, not to minimize guilt, but rather to help the court safeguard minor
children from suffering additionally and unnecessarily as a result of their parent’s actions. Decisions
informed by a PRA can benefit children, families, and communities, and create potential cost-savings to
taxpayers.

Defendant’s relationship with and caregiving responsibilities for minor children:

Tom 5. is the father of two children,
caregiver for both children. They live full time with him and they reside at

age 10 and her brother age B. Tom is the primary

Tom is salely responsible for their physical care, emaotional, and financial support. He consistenthy
attends to his children's needs: He advocates for them in school to assure their educational and social

success; he attends to their medical, mental health, and emotional needs.

When their mother left the household, Tom became the primary parental figure for his children. He
supported them in adjusting to the changes and worked to establish consistency for them. He took on all
care-giving responsibilities such a= cooking, getting them up and on the bus each morning, greeting
them with a snack after school, attending school meetings, and assuring their general health and
wellbeing.

Although this family is currently open with DCF, there has been significant progresz and the DCF worker
reports they will be closing the case if this positive course cantinues. The children’s progress has been
noticed across venues. The school has seen a marked difference in both children’s academic progress
and confidence, as well as noticing a more positive attitude. Tom has been consistent in getting kids to
counseling. Both children have established strong relationships with mental health counselors and they
are starting to engage in community activities.

Produced by Resilience Beyond Incarceration, a program of Lamoille Restorative Center, Hyde Park, uT Page 2
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Tom's offense did not involve viclence. Although an intoxicated driver puts many people at risk, the
circumstances of this offense did not compromise his children’s immediate safety. They were not in the

car, nor were any other children.
Impact of incarceration on children:

The children’s current well-being is in large measure due to Tom's consistent presence, supporting them
and building a network around them. Even a shart period of incarceration will disrupt the progress this
family has made toward establishing more stability in their everyday life. Given the children’s already
disrupted attachment with their mother, a subsequent disrupted attachment to their father will likely

have significant adverse and potentially life-long impacts.

Progress toward impaortant family goals will also be interrupted and set back. Tom's goals include: schoal
success for the children; getting physical, dental and mental health needs met far both kids and himself;
and maintaining employment, financial security, and housing stability. Tom owns a mobile home and is
up to date with lot rent, but he would not be able to maintain this if incarcerated.

Relatives who may [or may not] be available to care for the children:

The children’s mother is living with her current boyfriend. To date, visits and contact with her have been
inconsistent and unreliable which has resulted in disrupted attachment and adversity. She does not
participate in any of the school meetings for the children, and does not provide for them physically or

financially.

There is an uncle {(mom’s brother) who lives in Wolcott. Because of difficult circumstances in his own life
right now, he would not be a reliable or suitable caregiver. He may be able to watch the kids
occasionally or help with transportation, but he does not have the resources to support them beyond
that.

The children’s paternal grandmaother lives in Hardwick. She sustained a traumatic brain injury several
years ago, which has left her unable to care for her grandchildren.

Tom has several siblings, but none of them are closely connected to the children or available to care for
them. There are no other relatives to care for the children.

Signature, title and date

Produced by Resilience Beyond Incarceration, a program of Lamoille Restorative Center, Hyde Park, vT Page 3
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Parental Responsibility Assessment (sample B}

State V.Lea Y.
Movember 7, 2019

To assist the court in considering the needs af minor children during sentencing of their parent, Lamaoille
Restorative Center offers Parental Responsibility Assessments (PRA’s) for defendants who are the

primary caregivers of minor children.

A Parental Responsibility Assessment (PRA) acknowledges the parent's accountability for their crime and
the harm it has caused others, and also acknowledges the parent's responsibility to care and provide for
their children. Research shows that children of incarcerated parents are three times more likely to
experience: serious mental health problems, school failure, substance abuse, delinquency and eventual
incarceration themselves.

The PRA is offered for consideration not to minimize guilt, but rather to help the court safeguard minor
children from suffering additionally and unnecessarily as a result of their parent’s actions. Decisions
informed by a PRA can benefit children, families and communities, and create potential cost-savings to
taxpayers.

Defendant’s relationship with and caregiving responsibilities for minor children:

Lea is a 21 year old single mother who lives at with her 3 year old son (2Y). There is no DCF

invalvement with this family. Lea’s offense did not involve violence and her son was not placed at risk

due to the circumstances of the offense.

Lea rents a bedroom in a larger house, and there are four others who also rent rooms in the house. Lea
shares the rented room with Z¥. They have lived there for three years, and have slept in the same room
ever since he was born. One of the other tenants in the residence is Lea’s mother, (5¥). All tenants share
the kitchen and living room. Lea’s rent payment is 5100/ week. If Lea leaves for a period of incarceration,
her room will be rented to a new tenant.

During the interview, Lea spoke of how devastated she would be if she is not able to raise her son. When
Z was born, Lea’s partner at the time was listed on Z¥'s birth certificate as his father, however it was
later determined that he is not Z's biological father, and there is no contact between them. Lea talked
about how important it is to have parents in your life. She shared that her own father was absent when
she was growing up and how that impacted her.

Z¥ attends preschool, and a private home daycare in Hyde Park. The childcare provider
(name) zaid that there is a very strong bond between Lea and her son. She said that ZY arrives on time,
in clean clothes, and is very well cared for. She mentioned that he is always excited to see Lea at the end
of the day, that he adores both his mom and grandma, and regularly talks about Mommy, Gram, and the
things they all do together at home.

Produced by Resilience Beyond Incarceration, a program of Lamaoille Restorative Center, Hyde Park, VT Page 4
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Impact of incarceration on children:

If Lea is incarcerated, her mother 5Y will take temporary guardianship of Z¥. Lea is concerned about 5Y's
ahility to care for 7 alone, both physically and financially. 5Y is a part time office worker, and deals with
ongoing health issues. She has had several surgeries, and continues to strugele with back pain.

SY said that her relationship with Lea hasn't always been smooth and it has become much betterin
recent years. She said that Lea does whatever she can for ZY, and iz worried about how Z¥ will be
impacted if Lea goes to prison. 5Y doesn’'t think prison will help Lea with her problems and she believes
that Lea has made some positive changes over the last year. She talked about how Lea struggled
through middle and high school and how she eventually achieved her high school diploma through the
Adult Basic Ed program.

Lea works full time as a8 housekeeping manager and brings home about 5450 week. A conversation with
her supervisor at in 5towe confirmed that she has worked there since June 2017, earns
514 /hour, and that “she is a hard worker, dependable, and very diligent.” Whether she could be re-
employed there following a period of incarceration is questicnable because of hiring regulations.

Preschool is free as it's provided by the public school. For daycare expenses, Lea has a subsidy through
Lamuoille Family Center that pays for 60% of the cost, leaving her with 2 bill of 5100 per week. If Lea is
incarcerated, and guardianship for Z¥ is transferred to Y, the subsidy will be based on 5Y's income. The
subsidy may be reduced if 5Y's income is greater than Lea's.

Lea's other expenses include transportation, groceries, phone, and supplies for Zv.

Relatives who may (or may not) be available to care for children:

Lea’'s mother, 5Y will accept temporary guardianship, however she has both physical and financial
challenges that may impact her ability to provide care.

Lea has one sibling, a sister, wha lives in Johnson. She is willing to help with Z¥ on occasion but could not
take on the responsibility to care for him.

There are no other relatives who are able to care for Z¥ in his mother’s absence.

Signature, title and date

Produced by Resilience Beyond Incarceration, a program of Lamaoille Restorative Center, Hyde Park, wT Page 5
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